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RULES  AND  REGULATIONS 


Title  40 — Protection  of  the  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

ia2s-3i 

PART  125— NATIONAL  POLLUTANT 
DISCHARGE  EUMINATION  SYSTEM 

Miscellaneous  Amendments 

On  May  22,  1973,  regulations  were 
promulgated  and  published  in  the  Fed¬ 
eral  Register  (38  FR  13528)  establishing 
procedures  for  issuance  of  National  Pol¬ 
lutant  Discharge  Elimination  System 
(NPDES)  permits  pursuant  to  section 
402  of  the  Federal  Water  Pollution  Con¬ 
trol  Act,  as  amended  (the  “Act”).  The 
purpose  of  those  regulations  was  ex¬ 
plained  in  the  preamble  to  the  proposed 
regulations  in  the  Federal  Register  for 
January  11, 1973  (38  FR  1362). 

Experience  with  this  part  has  indi¬ 
cated  that  certain  changes  are  needed, 
particularly  in  SS  125.32  and  125.34  to 
ensure  the  fair  and  orderly  administra¬ 
tive  process  of  the  issuance  of  NPDES 
permits. 

The  changes  in  Part  125  effective  today 
are  Intended  to  clarify  and  amend  the 
Agency  procedures  relating  to  the  is¬ 
suance  of  NPDES  permits  and  apply  to 
all  permit  applications  or  requests  for 
modification  of  permits  now  or  in  the 
future  filed  pursuamt  to  the  Act  and  to 
which  this  Part  applies.  The  essential 
changes  in  the  procedures  are  brlefiy 
described  below. 

(1)  The  requirement  for  pubic  notice 
of  each  completed  permit  application  has 
been  changed  to  require  public  notice  of 
the  proposed  issuance,  denial  or  modifi¬ 
cation  of  a  permit.  Further,  the  notice 
has  been  expanded  to  require  disclosure 
of  any  intent  to  issue  a  permit  contain¬ 
ing  a  variance  from  the  general  effluent 
limitations  and  a  comparison  of  the  dis¬ 
charge  proposed  to  be  permitted  and  the 
discharge  permitted  under  such  limita¬ 
tions. 

(2)  The  discretion  of  the  Regional  Ad¬ 
ministrator  to  hold  public  hearings  on 
proposed  permits  has  been  modified  to 
require  the  holding  of  public  hearings 
where  there  is  significant  public  inter¬ 
est  in  the  permit. 

(3)  The  requirwnent  for  a  party  to 
request  an  adjudicatory  hearing  prior  to 
the  Regional  Administrator’s  deter¬ 
mination  with  regard  to  the  issuance  of  a 
permit  has  been  amended  so  that  the 
proposed  permit  will  have  been  received 
by  the  applicant,  during  the  period  of 
time  in  which  an  interested  person  may 
request  such  hearing. 

(4)  The  regulations  did  not  provide  a 
means  to  stay  the  effectiveness  of  a  per¬ 
mit  pending  the  exhaustion  of  adminis¬ 
trative  remedies.  The  changes  effective 
today  provide  that  all  contested  pro¬ 
visions  of  a  permit  do  not  become  effec¬ 
tive  pending  the  exhaustion  of  admin¬ 
istrative  i-emedies.  All  severable  non- 
contested  provisions  of  the  permit  will 
become  effective  during  such  proceed¬ 
ings. 

(5)  The  requirement  that  all  appli¬ 
cants  for  peimits  be  parties  to  the  ad¬ 


judicatory  hearing  has  been  changed  to 
place  the  applicant  in  the  same  position 
as  other  Interested  persons  and  If  he  be¬ 
comes  a  party  to  the  adjudicatory  hear¬ 
ing,  he  must  make  his  employees  and 
consultants  available  for  examhiatlon 
and  cross-examination. 

(6)  The  requirement  that  issues  of  law 
be  presented  to  the  Presiding  Officer  in 
connection  with  an  adjudicatory  hearing 
has  been  amended  to  require  that  Issues 
of  law  be  presented  to  the  Assistant  Ad¬ 
ministrator  for  Enforcement  and  Gen¬ 
eral  Counsel  of  the  Environmental  Pro¬ 
tection  Agency  for  a  Uecision,  which  is 
furnished  to  the  Regitmal  Administrator 
and  the  parties. 

(7)  The  availability  of  an  aiH>eal  from 
the  decision  of  the  Regional  Adminis¬ 
trator  has  been  expanded  to  permit  an 
appeal  of  the  initial  decision  of  either 
the  Regional  Administrator  tx  the  de¬ 
cision  of  the  Assistant  Administrator  for 
Enforcement  and  General  Counsel  re¬ 
lied  upon  for  such  initial  decision.  Fur¬ 
ther  the  regulations  now  make  clear  that 
in  order  to  preserve  administrative 
remedies.  Including  an  appeal  to  the  Ad¬ 
ministrator,  an  interested  person  must 
join  as  a  party  to  the  adjudicatory  hear¬ 
ing. 

A  general  description  of  the  procedures 
as  they  are  now  in  effect  is  set  forth 
below.  For  a  complete  analysis  of  the 
new  procedures,  reference  should  be 
made  to  the  section  in  question. 

Subpart  A 

The  references  to  §§  125.34  and  125.35 
in  §  125.35  of  this  subpart  have  been 
changed  to  reflect  the  renumbering  and 
changes  in  subpart  D. 

Subpart  D 

The  amended  sulH>art  D  contains  pro¬ 
cedures  which  ensure  public  notice  and 
participation  in  permit  proceedings,  the 
issuance  and  effectiveness  of  permits  and 
the  administrative  remedies  available  to 
interested  persons.  The  means  whereby 
these  objectives  are  met  are: 

( 1 )  Public  notice  of  a  proposal  to  is¬ 
sue,  deny  or  modify  a  permit.  Section 
125.32  requires  public  notice  designed  to 
inform  interested  and  potentially  inter¬ 
ested  persons  of  the  discharge  and  of  the 
proposed  determination  to  issue,  deny  or 
modify  a  permit.  This  section  specifies 
the  information  required  to  be  contained 
in  the  notice  and  the  manner  in  which  it 
is  to  be  circulated. 

Where  the  notice  is  being  given  of  a 
proposed  issuance,  denial  or  modifica¬ 
tion,  such  notice  shall  provide  for  a  pe¬ 
riod  of  time  not  less  than  30  days 
following  the  date  of  such  notice  during 
which  time  interested  persons  may  sub¬ 
mit  written  comments.  All  written  com¬ 
ments  will  be  retained  by  and  be  con¬ 
sidered  by  the  Regional  Administrator 
in  the  formulation  of  his  decision.  Where 
the  Regional  Administrator  determines 
to  hold  public  hearings  pursuant  to 
§  125.34,  public  notice  must  be  given  at 
least  30  days  prior  to  the  holding  of  such 
hearing  in  order  for  intere.sted  persons 
to  prepare  for  the  hearing. 


Where  public  notice  of  an  adjudicatory 
hearing  is  given  pursuant  to  8  125.36,  the 
notice  must  contain,  in  addition  to  the 
information  described  above,  a  statement 
to  ttie  effect  that  all  persons  interested  in 
preserving  any  cause  of  action  regarding 
the  final  decision  of  the  Administrator 
must  join  as  a  party  to  the  adjudicatory 
hearing. 

(2)  Public  hearings.  Section  125.34  re¬ 
quires  that  public  hearings  be  held  where 
a  significant  degree  of  public  interest  in 
a  pitmosed  permit  has  been  shown  or 
where  the  R^onal  Administrator  deter¬ 
mines  that  useful  information  will  be  ob¬ 
tained.  The  hearings  are  to  be  conducted 
by  the  Reglmal  Administrator  j>r  his 
designee.  Any  interested  person  may  sub¬ 
mit  oral  or  written  statements  and  data 
concerning  the  permit  to  the  Regional 
Admiifisrator.  All  statements,  comments 
and  data  shall  be  retained  by  the  Re- 
gi<mal  Administrator  and  be  considered 
by  him  in  the  formulation  of  his  deci¬ 
sion. 

(3)  Issuance  and  effective  date  of  per¬ 
mit.  Section  125.35  provides  the  mecha¬ 
nism  whereby  permits  are  Issued,  denied 
or  modified.  No  less  than  30  days  after 
the  date  of  the  public  notice  required  by 
8  125.32,  the  Regional  Administrator 
shall,  after  consideration  of  the  facts 
and  the  requirements  of  the  policies  ex¬ 
pressed  in  the  Act  and  this  part,  make  a 
determination  with  respect  to  a  permit. 
This  determination  with  respect  to  a  per¬ 
mit  ^all  be  the  final  action  of  the 
Agency  unless,  within  10  days,  any  in¬ 
terested  person  requests  an  a^udicatory 
hearing  pursuant  to  8  125.35.  If  the  re¬ 
quest  for  an  adjudiclary  hearing  is 
granted  by  the  Regional  Administrator, 
the  provisions  in  the  proposed  permit 
that  are  (x>ntested  ^all  not  be  issued  and 
shall  not  be  the  final  decision  of  the  Ad¬ 
ministrator  for  the  purpose  of  judicial 
review  until  the  final  de(^lon  of  the  Ad¬ 
ministrator  has  been  made.  Uncontested 
provisions  of  the  permit  diall  be  con¬ 
sidered  issued  and  effective,  and  the  per¬ 
mittee  shall  be  subject  to  compliance 
with  those  provisions  of  the  permit,  un¬ 
less  they  are  inseverable  from  the  con¬ 
tested  provision. 

(4)  Adjudicatory  Hearings.  Section 
125.36  provides  the  procedures  for  an 
appeal  from  the  determination  of  the 
Regional  Administrator  by  any  inter¬ 
ested  person  from  the  issuance,  denial  or 
modification  of  a  permit.  Within  10  days 
following  the  date  of  the  determination 
of  the  Regional  Administrator  with  re¬ 
spect  to  a  permit  pursuant  to  8  125.35, 
any  person  may  submit  a  request  to  the 
Regional  Administrator  for  an  adjudica¬ 
tory  hearing  to  reconsider  his  determi¬ 
nation.  Section  125.36  sets  forth  the 
requirements  for  information  to  be  in¬ 
cluded  in  such  request  and  the  bases 
upon  which  a  request  will  be  granted. 
Within  10  days  following  the  expiration 
of  the  time  for  requiring  and  adjudica¬ 
tory  hearing,  the  Regional  Administra¬ 
tor  shall  issue  a  public  notice  of  adjudi¬ 
catory  hearing  where  he  determines  to 
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grant  the  request.  Within  30  days  fol¬ 
lowing  the  public  notice  of  an  adjudica¬ 
tory  hearing,  any  interested  person  may 
submit  a  request  to  be  admitted  as  a 
party. 

The  adjudicatory  hearing  will  be  con¬ 
ducted  by  a  Presiding  Officer  who  may 
hold  prehearing  conferences  with  the 
parties  prior  to  the  adjudicatory  hear¬ 
ing  for  the  purposes  of  obtaining  stipu¬ 
lations,  admissions,  and  otherwise  identi¬ 
fying  matters  not  in  issue,  identifying 
those  matters  in  dispute  and  setting  time 
schedules  for  the  parties  with  respect  to 
the  adjudicatory  hearing. 

The  Presiding  Officer  will  then  hold 
a  pubUc  adjudicatory  hearing.  Follow¬ 
ing  such  hearing  he  shall,  after  the  par¬ 
ties  have  an  opportunity  for  the  submis¬ 
sion  of  proposed  findings  and  conclu¬ 
sions,  certify  the  record  together  with 
proposed  findings  and  conclusions,  if  any, 
submitted  by  the  parties,  to  the  Regional 
Administrator  for  an  initial  decision. 
Within  30  days  following  the  certification 
of  the  record,  the  Regional  Administra¬ 
tor  shall  issue  an  initial  decision  which 
will  become  the  final  decision  of  the 
Administrator  unless,  within  10  days  af¬ 
ter  its  issuance,  any  party  shall  have  pe¬ 
titioned  the  Administrator  for  review  of 
the  initial  decision  or  unless  the  Admin¬ 
istrator,  on  his  own  motion,  decides  to 
review  the  initial  decsion. 

All  issues  of  fact  will  be  the  subject  of 
the  adjudicatory  heading  while  all 
Issues  of  law  will  be  referred  by  the  Pre¬ 
siding  Officer  to  the  Assistant  Adminis¬ 
trator  for  Enforcement  and  General 
Counsel  for  an  initial  decision. 

Any  party  may,  within  10  days  follow¬ 
ing  its  issuance,  appeal  to  the  Adminis¬ 
trator  the  initial  decision  of  either  the 
Regional  Administrator  or  the  Assistant 
Administrator  for  Enforcement  and  Gen¬ 
eral  Co\ins^.  Any  person  petitioning  for 
review  by  the  Administrator  of  an  ini¬ 
tial  decision  shall  set  forth  in  his  peti¬ 
tion  specific  reference  to  each  portion 
of  the  initial  decision  for  which  appeal 
is  sought  together  with  a  summary  state¬ 
ment  of  supporting  reasons.  If  the  Ad¬ 
ministrator,  in  his  discretion,  determines 
to  accept  review  of  the  initial  decision, 
the  parties  will  be  given  the  opportunity 
to  file  briefs  in  support  of  their  posi¬ 
tions. 

A  petition  for  review  by  the  Admin¬ 
istrator  of  an  initial  decision  is  a  pre¬ 
requisite  for  judicial  review  of  the  final 
decision  of  the  Administrator.  On  review, 
the  Administrator  may  afllrm,  modify, 
set  aside  or  remand  for  further  proceed¬ 
ings,  in  whole  or  in  part,  the  initial  de¬ 
cision. 

Subpart  E 

Section  125.44  is  being  rescinded  today 
because  the  substance  of  that  section  is 
now  contained  in  S  125.35. 

A  new  $  125.44  is  being  adopted  to  set 
forth  the  manner  of  computing  time  pe¬ 
riods  specified  in  this  part. 

Accordingly,  subparts  A,  D,  and  E  of 
part  125  of  Title  40,  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below.  These  amendments  are  promul- 
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gated  as  final  amendments  to  the  regula¬ 
tions  since  they  are  matters  relating  to 
Agency  procedures  and  the  changes  are 
needed  to  improve  such  procedures  relat¬ 
ing  towthe  issuance  of  NPDES  permits. 
Further,  because  of  the  large  number  of 
permit  applications  presently  filed  with 
this  Agency  and  the  desire  to  make  these 
improved  procedures  available  for  those 
permits  presently  being  processed,  the 
Agency  has  determined  that  it  is  not 
necessary  to  provide  notice  of  proposed 
rulemaking,  opportunity  for  public  par¬ 
ticipation  or  delay  of  effective  date. 

In  accordance  with  the  spirit  of  the 
public  policy  set  forth  in  5  U.S.C.  553,  and 
section  101(e)  of  the  Act,  however,  inter¬ 
ested  persons  may  submit  on  or  before 
September  9,  1974  written  comments, 
suggestions,  data  or  arguments  on  these 
amendments  or  any  other  section  of  this 
part  to  the  Office  of  Enforcement  and 
General  Coimsel,  Environmental  Protec¬ 
tion  Agency,  Washington,  D.C.  20460, 
attention:  Associate  General  Counsel — 
Water.  Material  thus  submitted  will  be 
evaluated  and  considered  with  respect  to 
the  need  for  future  amendment  of  this 
part. 

These  amendments  are  effective  upon 
publication. 

Authority:  Sections  402,  406  and  501  of 
the  Federal  Water  Pollution  Control  Act,  as 
amended.  (86  Stat.  816  et  seq.,  Pub.  L.  92- 
500;  33  U.S.C.  §  1251  et  seq.) . 

Dated:  July  11, 1974. 

John  Quarles, 
Acting  Administrator. 

Subpart  A — General 
§  125.5  [Amended] 

1.  In  5 125.5,  paragraph  (a)  is  amended 
by  changing  the  citations  “§  125.34”  and 
“§  125.25(c)"  to  “§  125.36”  and  "§  125.37 
(c)”  respectively  and  paragraph  (b)  is 
amended  by  changing  the  citation 
“§  125.35”  to  “5  125.37.” 

Subpart  D— Notice  and  Public 
Participation 

2.  Section  125.32  of  this  subpart  is  re¬ 
vised  to  read  as  follows: 

§  125.32  Public  Notice. 

(a)  Public  notice  of  the  proposed  issu¬ 
ance,  denial  or  modification  of  every 
permit  or  denial  shall  foe  circulated  in  a 
manner  designed  to  inform  Interested 
and  potentially  interested  persons  of  the 
discharge  and  of  the  proposed  determina¬ 
tion  to  issue,  deny,  or  modify  a  permit 
for  the  discharge.  Public  notice  of  hear¬ 
ings  shall  be  circulated  in  a  manner  de¬ 
signed  to  inform  interested  and  poten¬ 
tially  interested  persons  of  the  discharge 
and  of  the  Intention  to  hold  a  hearing 
regarding  the  issuance  of  or  denial  of  a 
permit  for  the  discharge.  Procedures  for 
the  circulation  of  public  notice  shall  in¬ 
clude  at  least  the  following: 

(1)  Notice  shall  be  circulated  within 
the  geographical  area  of  the  proposed 
discharge;  such  circulation  shall  include 
any  one  of  the  following: 

(i)  Posting  in  the  post  office  and  public 
places  of  the  municipality  nearest  the 
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premises  of  the  applicant  in  which  the 
effluent  source  is  located; 

(ii)  Posting  near  the  entrance  to  the 
applicant’s  premises  and  in  nearby 
places;  or, 

(iii)  Publishing  in  local  newspapers 
and  periodicals,  or,  if  appropriate,  in  a 
daily  newspaper  of  general  circulation. 

(2)  Notice  shall  be  mailed  to  the  ap¬ 
plicant,  Federal  and  State  fish,  shellfish 
and  wildlife  resource  agencies,  and  other 
appropriate  government  agencies,  and  to 
any  person  or  group  upon  request  and 
shall  provide  an  opportunity  to  submit 
their  written  views  and  recommenda¬ 
tions  on  each  proposed  issuance. 

(3)  The  Regional  Administrator  shall 
add  the  name  of  any  person  or  group 
upon  request  to  mailing  list  to  receive 
copies  of  notices  within  a  State  or  with¬ 
in  a  certain  geographical  area. 

(b)  (1)  Where  notice  is  being  given  of 
the  proposed  issuance,  denial  or  modifi¬ 
cation  of  a  permit,  the  Regional  Adminis¬ 
trator  shall  provide  a  period  of  not  less 
than  thirty  (30)  days  following  the  date 
of  the  public  notice  during  which  time 
interested  persons  may  submit  written 
views  concerning  the  tentative  determi¬ 
nations  or  may  request  that  a  hearing  be 
held.  All  written  comments  submitted 
during  the  30-day  comment  period  shall 
be  retained  by  the  Regional  Administra¬ 
tor  and  considered  in  the  formulation  of 
his  final  determinations  with  respect  to 
the  applicant.  Extensions  of  time  for  the 
receipt  of  the  comments  following  the 
end  of  the  comment  period  may  be 
granted  by  the  Regional  Administrator 
when  the  public  interest  warrants. 

(2)  Where  notice  is  being  given  of  a 
hearing,  the  Regional  Administrator 
shall  provide  a  period  of  not  less  than 
thirty  (30)  days  following  the  date  of  the 
public  notice  during  which  time  hiter- 
ested  persons  may  prepare  for  the  hear¬ 
ing. 

(c)  The  contents  of  public  notice  of 
the  proposed  Issuance,  denial  or  modifi¬ 
cation  of  a  permit  shall  include  at  least 
the  following: 

(1)  Date  of  notice  of  the  proposed 
issuance,  denial  or  modification; 

(2)  Name,  address,  phone  number  of 
Regional  Office  issuing  the  public  no¬ 
tice; 

(3)  Name  and  address  of  each  appli¬ 
cant; 

(4)  Brief  description  of  each  appli¬ 
cant’s  activities  or  operations  (including 
the  appropriate  standard  industrial 
classification  code)  which  result  in  the 
discharge  described  in  the  application, 
including  a  statement  of  whether  the  ap¬ 
plication  pertains  to  new  or  existing  dis¬ 
charges  (e.g.,  ,new  municipal  waste 
treatment  plant,  existing  steel  manufac¬ 
turing,  drainage  from  existing  mining 
activities,  etc.) ; 

(5)  Name  and  classification  of  water¬ 
way  to  which  each  discharge  is  made  and 
a  concise  description  of  the  location  of 
each  discharge  on  the  waterway; 

(6)  (i)  A  statement  of  the  Regional 
staff’s  tentative  determlnatlcm  to  issue, 
deny,  or  modify  a  permit  for  the  dis¬ 
charge  described  in  the  application; 
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(ii)  A  comparison  of  the  discharge  of 
pollutants  proposed  to  be  permitted  and 
that  permitted  by  the  efiSuent  limitations 
established  for  such  category  of  point 
source  where  the  tentative  determination 
involves  a  proposed  variance  from  such 
effluent  limitations,  as  provided  for  In 
Subchapter  N  of  this  Title. 

(7)  A  brief  descriptimi  of  the  proce¬ 
dures  for  the  formulation  final  deter¬ 
minations,  including  the  30-day  cmnment 
period  required  by  paragr^h  (b)  of  this 
section,  and  any  other  means  by  which 
interested  persons  may  ccmunent  upon 
those  determinations ; 

(8)  The  address  and  phone  number  of 
premises  at  which  Interested  persons 
may  obtain  fiuiher  information,  request 
a  copy  of  the  fact  sheet  prepared  pur¬ 
suant  to  §  125.33  of  this  s\fi)part,  request 
a  copy  of  the  draft  permit  prepared 
pursiiant  to  9  125.31  of  this  subpart,  and 
Inspect  and  copy  forms  and  related  doc¬ 
uments; 

(9)  Where  apidicable,  a  statement 
that  confidential  information  has  been 
received  that  may  be  iised  to  determine 
some  of  the  conditions  for  the  permit; 
and 

(10)  A  statement  that  a  public  hear¬ 
ing  shall  be  held  where  the  Regional 
Administrator  finds  a  significant  degree 
of  public  interest  In  the  proposed  issu¬ 
ance,  modification  or  denial. 

(d)  The  contents  of  public  notice  of 
a  public  hearing  hdd  pursuant  to  9  125.- 
34  of  this  subpart  shall  include  at  least 
the  following: 

(1)  Date  of  notice  of  public  hearing; 

(2)  Name,  address,  and  phone  num¬ 
ber  of  Regional  Office  holding  the  hear¬ 
ing; 

(3)  Name,  standard  industrial  clas¬ 
sification  code  and  address  of  each  ap¬ 
plicant  whose  application  will  be  con¬ 
sidered  at  the  hearing; 

(4)  Name  and  classification  of  the 
waterway  to  which  each  discharge  Is 
made  and  a  concise  description  of  the 
location  of  each  discharge  on  the  water¬ 
way; 

(5)  A  reference  to  each  public  notice 
of  the  proposed  issuance,  denial  or  mod¬ 
ification  of  a  permit.  Including  identi¬ 
fication  number  and  date  of  such  notice; 

(6)  The  time  and  location  of  the 
hearings; 

( 7)  The  purpose  of  the  hearing ; 

(8)  A  concise  statement  of  any  issues 
raised  by  per.sons  requesting  the  hear¬ 
ing,  if  appropriate; 

(9)  The  address  and  phone  number  of 
premises  at  which  interested  persons  may 
obtain  further  information,  request  a 
copy  of  each  draft  permit  prepared  pur¬ 
suant  to  9 125.31  of  this  subpart,  request 
a  copy  of  each  fact  sheet  prepared  pur¬ 
suant  to  §  125.33  of  this  subpart,  and 
inspect  and  copy  forms  and  related  doc¬ 
uments;  and 

(10)  A  brief  description  of  the  nature 
of  the  hearing.  Including  the  applicable 
rules  and  procedures. 

(e)  The  contents  of  public  notice  of  an 
adjudicatory  hearing  held  pursuant  to 
§  125.37  of  this  subpart  shall  include  at 
least  the  following: 


(1)  Date  of  notice  of  adjudicatory 
hearing; 

(2)  Name,  address,  and  phone  num¬ 
ber  of  Regional  Office  holding  the  hear- 
Ing; 

(3)  Name  and  address  of  the  peisbnfs) 
whose  proposed  pennit(s)  will  be  con¬ 
sidered  at  the  adjudicatory  hearing; 

(4)  Name  of  waterway  to  which  each 
discharge  is  made  and  a  concise  descrip¬ 
tion  of  the  location  of  each  discharge  cm 
the  waterway: 

(5)  A  reference  to  the  public  notice 
and  proposed  permit,  livcluding  identifi¬ 
cation  number  and  the  date  of  issuance 
of  each; 

(6)  Name  and  address  of  person  re¬ 
questing  the  hearing  and  the  name  and 
address  of  each  known  party  to  the  hear¬ 
ing;  . 

(7)  A  statement the  issues  raised  by 
the  original  requestor; 

(8)  A  concise  description  of  the  nature 
of  the  hearing,  including  lUTpllcable  rules 
and  proced\u*es,  and  the  following  state¬ 
ments: 

(1)  Any  interested  perscm  may  file  a 
request  to  be  admitted  as  a  party  to  the 
hearing  within  30  days  of  the  date  of 
issuance  of  the  notice; 

(ii)  Any  person  admitted  as  a  party 
may  submit  additional  material  issues 
for  consideration  at  the  adjudicatory 
hearing  within  30  days  of  the  date  of  is¬ 
suance  of  the  notice; 

(iii)  Any  party  may  at  any  time  prior 
to  the  hearing  submit  any  documents 
or  written  evidence  or  testimony  which 
he  intends  to  introduce  at  the  hearing; 

(iv)  After  30  days  have  el£q?sed  fol¬ 
lowing  the  date  of  the  notice,  the  Pre¬ 
siding  Officer  may  set  a  time  and  loca¬ 
tion  of  a  prehefuring  conference  and 
will  so  notify  all  parties. 

(v)  The  proposed  permit  may  be 
amended  by  the  Regional  Administrator 
prior  to  or  after  the  adjudicatory  hear¬ 
ing  and  any  person  Interested  in  the 
particular  proposed  permit  must  request 
to  be  a  party  in  order  to  preserve  any 
right  to  appeal  the  final  administrative 
determination: 

(vi)  Any  State  with  certification  rights 
under  section  401  of  the  Act  must  certi¬ 
fy  or  deny  certification  within  thirty 
(30)  days  after  it  is  notified  that  a  pro¬ 
posed  permit  has  been  amended  after  a 
request  for  an  adjudicatory  hearing  has 
been  granted.  Failure  to  certify  or  deny 
certificatkm  shall  be  deemed  a  waiver 
of  such  certification  rights; 

(9)  The  address  and  i^one  number  of 
the  premises  at  which  an  Interested  per¬ 
son  may  obtain  further  information,  re¬ 
quest  a  copy  of  the  proposed  permit, 
request  a  copy  of  the  fact  sheet  if  ^>- 
propriate,  inspect  and  copy  doctunents 
comprising  the  record  prepared  pursu¬ 
ant  to  9  125.34,  and  submit  a  request  to 
be  admitted  as  a  party  and  request  any 
additional  issues  to  be  consider^  at  the 
adjudicatory  hearing;  and 

(10)  Where  applicable,  a  statement 
that  confidential  information  has  been 
received  that  may  be  used  to  determine 
some  of  the  conditions  for  the  permit. 

(f)  The  Regional  Administrator,  in  his 
discretion,  may  issue,  prior  to  or  as  part 


of  any  notice  of  the  proposed  issuance, 
denial  or  modification  of  a  permit,  a  no¬ 
tice  of  public  hearing  in  accordance 
with  paragraph  (d)  of  thu  section, 
whether  or  not  any  request  for  such  pifi>- 
Uc  hearing  has  been  submitted  to  him. 

(g)  Public  notice  Issued  under  t^ 
section  may  describe  more  than  one  per¬ 
mit  and  more  than  one  discharge,  pro¬ 
vided  that  each  discharge  shall  be  de¬ 
scribed  separately. 

(h)  The  Regional  Administrator  may 
enter  into  agreements  with  States  for 
Joint  Federal-State  public  notices  and 
joint  public  hearings  regarding  ai^lica- 
tions  for  permits  and  applications  for 
certification  required  by  sect^n  401  of 
the  Act. 

3.  Section  125.34  of  this  subpart  is  re¬ 
vised  to  read  as  follows : 

§  125.34  Public  Hearings. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  where  the  Regional 
Administrator  finds  a  significant  degree 
of  public  interest  in  a  pn^josed  permit 
or  group  of  permits,  he  shall  hold  a  pub¬ 
lic  hearing  to  conslcter  such  permit  or 
permits.  Public  notice  of  such  hearings 
shall  be  given  in  the  manner  specified  in 
9  125.32  of  this  subport. 

(b)  Hearings  held  pursuant  to  this 
section  shall  be  ctmducted  by  the  Re¬ 
gional  Administrator,  or  his  designee, 
in  an  orderly  and  exp^tious  manner. 

(c)  Any  perscm  shall  be  permitted  to 
sulmiit  oral  or  written  statements  and 
data  concerning  the  proposed  permit. 
The  Regional  Administrator,  or  his 
designee,  shall  have  discretion  to  fix 
reasonable  limits  upon  the  time  allowed 
for  oral  statements,  and  may  require  the 
sulxnission  of  statements  in  writing. 

(d)  If  he  determines  that  useful  in¬ 
formation  and  data  may  be  obtained 
thereby,  the  Regional  Administrator  may 
hold  a  public  hearing  at  any  time  prior 
to  the  issuance  of  a  permit.  Notice  of  a 
public  hearing  pursuant  to  this  section 
shall  be  circulate  as  provided  in  9  125.32 
(a)  of  this  subpart  at  least  thirty  (30) 
dasrs  prior  to  the  hearing.  The  hearings 
Shan  be  conducted  In  the  manner  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section.  All  statements,  comments  and 
data  presented  at  the  hearing  shall  be 
retained  by  the  Regional  Administrator 
and  considered  in  the  formulation  of  his 
detmnination.  Where  a  public  hearing 
is  held  pursuant  to  this  paragraph,  no 
public  hearing  is  required  pursuant  to 
paragraph  (a)  above. 

4.  SulH>art  D  is  amended  by  redesig¬ 
nating  9  125.35  to  9  125.37  and  by  adding 
new  §§  125.35  and  125.36,  reading  as  fol¬ 
lows: 

§  12535  Issuance  and  Effective  Date  of 
Permit. 

(a)  No  less  than  thirty  (30)  days  af¬ 
ter  the  date  of  public  notice  of  the  pro¬ 
posed  issuance,  denial  or  modification  of 
a  permit  required  by  9  125.32  of  this  sub¬ 
part,  the  Regional  Administrator  shall, 
after  ctmsideration  of  the  facts  and  the 
requirements  and  policies  expressed  in 
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the  Act  and  these  Regulations,  make  de- 
termhiatlons  with  respect  to  each  permit. 
Soeh  deteminatlotts  shall  include  a  pro¬ 
posed  permit  laodiflcation  or  denial. 

(b) (l>  Where  the  determinations  of 
the  Regl<mal  Administrator  pursuant  to 
paragn^h  (a)  of  this  section  with  re¬ 
spect  to  any  permit  are  substantially  un¬ 
changed  from  the  tentative  determina¬ 
tions  suid  draft  permit  prepared  pur¬ 
suant  to  1 125.31  of  this  subpart,  the 
Regional  Administrator  shall  forward  a 
copy  of  the  determinations  to  any  person 
who  has  submitted  written  comments 
regarding  the  permit. 

(2)  Where  the  determinations  of  the 
Regional  Administrator  pursuant  to 
paragraph  (a)  of  this  section  with  re¬ 
spect  to  any  permit  are  substantially 
changed  from  the  tentative  determina¬ 
tions  and  draft  permit  prepared  pursu¬ 
ant  to  8  125.31  of  this  sulvart,  the  Re¬ 
gional  Administrator  shall  give  public 
notice  of  such  determinations. 

(c)  The  proposed  permit,  modiflca- 
tlon  or  denial  contained  in  the  deter- 
ndnaUon  of  ttte  Regional  Administrator 
prepared  pursuant  to  paragraph  (b) 
above  shall  becmne  Issued  and  the  final 
action  of  the  Environmental  Protection 
Agency,  unless  a  request  for  an  adjudi¬ 
catory  heuing  is  granted  pursuant  to 
8  125.37(b)  of  this  sdbpart,  in  which  case 
the  final  action  of  the  Environmental 
Protection  Agency  wHI  be  made  pursuant 
to  8  125.37  of  this  sul^art. 

(d) (1)  Except  as  provided  in  subpara- 
gng>h  (2)  of  this  paragraph,  the  date  of 
Issuance  of  a  permit  shall  be  the  date  idl 
provlskms  of  a  permit  become  effective. 
TTie  pcuiod  within  which  a  person  may 
request  an  adjudicatory  hearing  pur¬ 
suant  to  8  125.36(b)  (1)  of  this  sui^art 
•ban  commence  on  the  date  of  receipt  of 
the  determlnatton  of  the  Regional  Ad¬ 
ministrator.  The  permit  shall  take  effect 
thirty  (30)  days  afto:  the  date  of  the  de¬ 
termination  unless  a  later  effective  date 
is  specified  in  the  determination. 

(2)  If  a  request  for  an  adjudicatory 
hearing  is  granted  pursuant  to  S  125.36 

(b)  of  this  subpart,  the  effect  of  the  con¬ 
tested  provlslon(s)  of  the  proposed  p^- 
mft,  as  determined  by  the  Regional  Ad¬ 
ministrator,  *ba.iT  be  stayed  and  shall 
not  be  considered  the  final  action  of  the 
Administrator  for  the  purposes  of  judi¬ 
cial  review  pursuant  to  8  509(b)  of  the 
Aot.  pending  final  agency  action  pur¬ 
suant  to  8  125.36  of  this  subpait.  Con¬ 
tested  provisions  of  a  proposed  permit 
shall  Include  uncontested  provisions 
which  are  Inseverable  from  those  provi¬ 
sions  contested.  Uncontested  provisions 
of  the  proposed  permit  contained  in  the 
determination  shall  be  considered  issued 
and  effective,  and  the  permittee  shall  be 
subject  to  all  such  provisions. 

§  125.36  Adjudkatmy  Hearings. 

(a)  Definitions: 

(1)  *Tarty'*  shall  mean  ofBcers  or  em- 
ployecs  of  the  Environmental  Protec¬ 
tion  Agency  designated  by  the  Adminis¬ 
trator  or  the  Regional  Administrator  to 
prepare  permits  for  Issuance,  and  any 
person  whose  request  for  a  hearing  or  re¬ 


quest  to  be  a  party  pmsuant  to  this 
section  has  been  granted. 

(2)  ‘Terson”  shall  mean  the  State 
water  pollution  control  agency  of  any 
State  or  States  in  which  the  discharge  or 
proposed  discharge  shall  originate  or 
which  may  be  affected  by  such  discharge, 
the  appheant  for  a  permit,  and  any  for¬ 
eign  country.  Federal  agency,  or  other 
person  or  persons  having  an  interest 
which  may  be  affected. 

(3)  The  tcrrm  “Administrator”  means 
the  Administrate  of  the  Environmental 
Protection  Agency,  e  any  officer  or  em¬ 
ployee  of  the  Agency  to  vdimn  authority 
is  delegated  to  act  in  his  steed,  including, 
where  appropriate,  a  presiding  (^cer. 

(4)  The  term  “Judicial  Oflleer”  means 
an  ofiSoer  or  employee  of  the  Envirtm- 
mental  Protection  Agency  appointed  as 
a  jiidlcial  officer  by  the  Administrator 
pursuant  to  this  section  who  shall  meet 
the  quallllcatkms  and  perform  fimctions 
as  follows: 

(1)  Officer— there  may  be  dedgnated 
for  the  purposes  of  this  section  one  or 
more  judicial  officers.  As  wmrk  requires, 
there  may  be  a  judicial  officer  designated 
to  act  for  the  purposes  of  a  particular 
case. 

(11>  QnaUlleatlons — a  Judicial  Officer 
may  be  a  permanent  or  temporary  em- 
idoyee  of  the  Environmental  Protection 
Agency  irtio  perform;  other  duties  for 
the  A^ncy.  Such  Judicial  Cfflcer  shall 
not  be  employed  by  the  Office  ot  Enforce¬ 
ment  and  General  Counsel  or  the  Office 
of  Air  and  Water  Programs  or  have  any 
connection  with  the  preparation  or  pree- 
entatloD  of  evidence  for  a  hearing  held 
pursuant  to  this  part. 

(Ill)  Functions  —  the  Administrator 
may  delegate  any  of  his  authority  to  act 
in  a  given  case  under  this  section  to  a 
Judicial  Officer.  The  AdmlnMrator  may 
delegate  his  authority  to'  make  findings 
of  fact  in  a  particular  proceeding,  pro¬ 
vided  that  this  delegation  ^lall  not  pre¬ 
clude  the  Judicial  Officer  from  referring 
any  motion  or  case  to  the  Administrator 
when  the  Jtidlclal  Officer  determines 
such  referral  to  be  aimroi^te.  The  Ad- 
minlstntor.  in  deciding  a  case  himself, 
may  consult  with  and  assign  the  pre¬ 
liminary  drafting  of  findings  of  fact  to 
any  Judicial  Officer. 

(5)  The  term  “Regional  Hearing 
Clerk”  means  an.  employee  of  the  Bn- 
visoBBiental  Protection  Agency  desig¬ 
nated  by  the  Regional  Administrator  to 
establish  a  repository  for  all  documents 
relating  to  hearings  under  this  section. 

(6)  The  term  “Presiding  Officer” 
means  a  person  appointed  by  the  Re¬ 
gional  Administrator  or  the  Administra¬ 
tor  for  the  purpose  of  presiding  at  the 
adjudicatory  hearing. 

(b)  Requests  for  Adjudicatory  Hear¬ 
ings  and  Legal  Decisions 

(1)  Within  10  dajrs  f<dlowlng  the  date 
of  determlnatian  with  regard  to  a  permit 
pursuant  to  §  125.35(a)  oi  this  subpart 
or  any  modifleatlon  thereto,  any  inter¬ 
ested  person  may  submit  to  the  Reetoial 
Administrator  a  request  for  an  adjudica¬ 
tory  hearing  pursuant  to  paragraph 
(b)  (2>  of  this  section  or  a  legal  declaim 
pursuant  to  paragraph  (m)  of  this  sec¬ 


tion,  to  reconsider  the  determination 
with  regsurd  to  a  permit  and  the  con¬ 
ditions  contained  therein. 

(2)  Reqtiests  for  an  adjudicatory 
hearing  shall. 

(i)  State  the  name  and  address  of  the 
person  making  such  request; 

(ii)  Identify  the  Interest  of  the  re¬ 
questor  which  Is  affected  by  the  proposed 
Issuance,  dmlal  or  modification  of  the 
permit  contained  in  the  determination  of 
the  Regional  Administrator  pursuant  to 
8  125.S5(a) ; 

(ill)  Identify  any  persons  whom  the 
request  represents; 

(Iv)  Include  an  agreement  by  the  re¬ 
questor  to  be  subject  to  examination  and 
cross-examination  and  to  make  any  em- 
I^yee  or  consultant  of  such  requestor  or 
other  person  represented  by  the  requests 
available  for  maminatlon  and  cross-ex- 
amlnatkm  at  the  expense  of  such  re¬ 
questor  or  such  other  person  upon  the 
request  of  the  Presiding  Officer,  on  his 
own  motion,  or  oa  the  motion  of  any 
party. 

(V)  State  with  particularity  the  rea¬ 
sons  for  the  request; 

(vl)  State  with  particularity  the  Is- 
s\ies  proposed  to  be  considered  at  the 
hearing;  and 

(vil)  Include  proposed  terms  and  con¬ 
ditions  which,  in  the  judgment  ot  the 
requestor,  would  be  required  to  carry  out 
the  intendment  of  the  Act. 

(c)  Decision  on  a  Request  for  a  Hear¬ 
ing. 

(1)  Within  ten  (16)  da3rs  fcffiowlng  the 
expiration  of  the  time  allowed  by  para- 
grtq^  <b)  of  this  section  for  submitting 
a  request  for  an  adjudicatory  hearing, 
the  Regtenal  Administrator  shall  grant 
the  request  and  diall  pronmtly  assign  the 
matter  for  hearing  11  he  determines  that 
a  submitted  request: 

(1)  meets  the  requirements  of  para¬ 
graph  (b>  of  this  section  and, 

(11)  sets  forth  material  issues  of  fact 
relevant  to  the  questlcms  of  whether  a 
permit  should  be  issued,  denied  or  modi¬ 
fied. 

(2)  If  the  Regional  Administrator  de¬ 
termines  that  the  request  fails  to  meet 
the  requirements  of  paragnqsh  (c)  (1)  of 
this  section,  he  shall  deny  the  request. 

(3)  If  the  Regional  Administrator 
grants  a  request  for  an  adjudicatory 
hearing  in  regard  to  a  particular  pro¬ 
posed  permit,  he  shall  treat  each  other 
request  for  an  adjudicatory  hearing  in 
regard  to  that  iaroposed  permit  as  a  re¬ 
quest  to  be  a  party  and  shall  grant  any 
such  request  which  meets  the  require¬ 
ments  of  paragraph  (b)  oi  this  section. 

(4)  The  Regional  Administrator  shall 
issue  publle  notice  of  such  hearing  in  the 
manner  specified  in  8  125.32(e)  of  this 
subpart. 

(d)  Additional  Partlee  and  Issues. 

(1)  Any  pezscn  mmj  sotnnit  a  request 
to  be  adaoltled  as  a  party  within  thirty 
(30)  days  after  the  date  of  publication 
of  public  notice  an  adjudicatory  hear¬ 
ing  specified  In  8 125.32  of  this  subpart. 
The  Regional  Administrator  shall  grant 
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any  request  which  meets  the  require¬ 
ments  of  paragraph  (b)(2)  of  this  sec¬ 
tion.  The  request  must  set  forth  all  ma¬ 
terial  Issues  of  fact  the  requestor  seeks 
to  be  considered  at  the  adjudicatory 
hearing. 

(2)  Following  the  expiration  of  the 
time  provided  in  subparagraph  (1)  of 
this  paragraph  for  the  submission  of  re¬ 
quests  to  be  admitted  as  a  party,  any 
person  may  file  a  motion  for  leave  to 
intervene  as  a  party  in  an  adjudicatory 
hearing.  Such  motion  must  set  forth  the 
information  required  by  paragraph 
(b)(2)  of  this  section,  the  grounds  for 
the  proposed  intervention,  and  the  inter¬ 
est  and  position  of  the  moving  party  in 
the  proceeding.  A  motion  for  leave  to 
Intervene  in  a  hearing  must  ordinarily  be 
filed  prior  to  the  commencement  of  the 
first  prehearing  conference.  Any  motion 
filed  after  that  time  must  contain,  in 
addition  to  the  Information  required 
above,  a  statement  of  good  cause  for  the 
failure  to  file  the  motion  prior  to  the 
commencement  of  the  first  prehearing 
conference  and  shall  be  granted  only 
upon  a  finding  (i)  that  extraordinary 
circumstances  justify  the  granting  of  the 
moticMi,  and  (il)  that  the  Intervenor  shall 
be  bound  by  agreements,  arrangements 
and  other  matters  previously  made  in 
the  proceeding. 

(e)  Piling  and  Service. 

(1)  An  original  and  two  (2)  copies  of 
all  documents  or  papers  required  or  au¬ 
thorized  to  be  filed  pursuant  to  this 
section  shall  be  filed  with  the  Regional 
Hearing  CHerk.  Filing  shall  be  deemed 
timely  if  mailed  to  the  Regional  OfBce 
within  the  time  allowed  by  this  section. 

(2)  Any  party  may  at  any  time  reduce 
to  writing  and  file  within  the  Regional 
Hearing  Clerk  any  testimony  which  said 
party  Intends  to  ^troduce  into  evidence 
at  the  hearing. 

(3)  Except  for  requests  for  an  ad¬ 
judicatory  hearing  or  requests  to  be  a 
party,  at  the  same  time  that  a  party  files 
with  the  Regional  Hearing  Clerk  any 
additional  issues  for  consideration  at  the 
hearing  or  any  written  testimony,  docu¬ 
ments,  papers,  exhibits,  or  materials  pro¬ 
posed  to  be  Introduced  into  evidence,  it 
shall  serve  upon  all  other  parties  copies 
thereof.  A  certification  of  service  shall 
be  provided  on  or  accompany  each  docu¬ 
ment  or  paper  filed  with  the  Regional 
Hearing  Clerk. 

(f)  Representation. 

Parties  may  be  represented  by  counsel 
or  other  duly  authorized  representatives. 
(g>  Consolidation. 

The  Administrator  or  Regional  Admin- 
lstrator(8) ,  in  his  or  their  discretion,  may 
consolidate  two  or  more  proceedings  to 
be  held  imder  this  secUon  whenever  it 
a]H>ears  that  this  will  expedite  or  sim¬ 
plify  consideration  of  the  Issues.  Con¬ 
solidation  shall  not  affect  the  rights  of 
any  party  to  raise  Issues  that  could  have 
been  raised  if  consolidation  had  not 
occurred.  At  the  conclusion  of  the  ad¬ 
judicatory  hearing,  the  Administrator  or 
Regional  Administrator  shall  render  a 
separate  decision  for  each  proceeding. 


(h)  Prehearing  Conference. 

( 1 )  The  Presiding  Officer  may  hold  one 
or  more  prehearing  conferences  mdor  to 
any  adjudicatory  hearing.  The  confer¬ 
ence  shall  be  within  a  reasonable  period 
of  time  following  the  date  ot  Issuance  of 
public  notice  of  the  adjudicatory  hearing 
but  not  less  than  thirty  (30)  days  after 
such  notice.  The  Presiding  Officer  shall 
set  the  time  and  location  of  the  confer¬ 
ence  and  give  reasonable  notice  thereof 
to  all  parties.  If  the  Presiding  Officer  so 
directs,  the  notice  shall  also: 

(i)  Specify  that  parties  are  required  to 
produce  witness  lists  or  any  other  mate¬ 
rials  prior  to  or  at  the  prehearing  confer¬ 
ence;  and 

(il)  Indicate  that  the  Presiding  Officer 
intends  to  hold  the  adjudicatory  hearing 
immediately  upon  completion  of  the 
conference. 

(2)  In  the  discretion  ot  the  Presiding 
Officer,  persons  other  than  parties  may 
attend  prehearing  conferences. 

(3)  At  a  prehearing  conference  or 
within  some  reasonable  time  set  by  the 
Presiding  Officer,  each  party  shall  make 
available  to  the  other  parties  the  names 
of  the  expert  and  other  witnesses  the 
party  expects  to  call,  together  with  a 
brief  narrative  summary  of  their  antici¬ 
pated  testimony.  Oopies  of  any  written 
testimony,  documents,  papers,  exhibits, 
or  materials  which  a  party  expects  to  in¬ 
troduce  into  evidence  shall  be  marked 
for  identification  as  ordered  by  the 
Presiding  Officer.  Witnesses  and  pro¬ 
posed  written  evidence  may  be  added 
and  narrative  summaries  of  expected 
testimony  amended  only  upon  a  finding 
of  the  Presiding  Officer  that  good  cause 
existed  for  failure  to  Introduce  the  addi¬ 
tional  or  amended  material  within  the 
time  specified  by  the  Presiding  Officer. 

(4)  At  any  prehearing  conference,  or 
at  any  other  time  by  agreement  of  the 
parties,  the  Presiding  Officer  may: 

(i)  Obtain  stipulations  and  admissions, 
and  otherwise  identify  matters  on  which 
there  is  agreement; 

(ii)  Identify  disputed  Issues  of  a  purely 
legal  nature  which  shall  be  decided  pur¬ 
suant  to  the  procedure  specified  in  para¬ 
graph  (m)  of  this  section; 

(ill)  Identify  diluted  issues  for  con¬ 
sideration  at  the  hearing; 

(iv)  Consider  and  rule  upon  objections 
to  the  introduction  into  evidence  at  the 
hearing  of  any  written  testimony  docu¬ 
ments,  papers,  exhibits,  or  materials  pro¬ 
posed  by  a  party  pursuant  to  paragraph 
(d)  (2)  or  (h)  (3)  of  this  section: 

(V)  Identify  matters  of  which  Official 
Notice  may  be  taken; 

(Vi)  Set  a  hearing  schedule  which  in¬ 
cludes  definite  or  tentative  times  for  as 
many  of  the  fcrilowlng  as  are  deemed 
necessary  by  the  Presiding  Officer: 

(A)  Oral  and  written  statements; 

(B)  Submission  of  written  direct  tesU- 
mony  required  by  or  authorized  by  the 
Presiding  Officer: 

(C)  Oral  direct  and  cross-examina¬ 
tion  where  necessary; 

(D)  Oral  argument,  if  appropriate, 
(vlli)  Strike  Issues  not  material  or  not 

relevant  to  the  question  of  whether  a 


permit  should  be  Issued  and  what  condi¬ 
tions  to  such  permit  would  be  required  to 
carry  out  the  intendment  of  the  Act; 

(ix)  JSet  a  time  and  location  fw  the 
next  prehearing  conference,  or,  if  no  fur¬ 
ther  conferences  are  needed,  th^  adjudi¬ 
catory  hearing;  and 
(X)  Coniider  any  other  matter  that 
may  expedite  the  hearing  or  aid  in  the 
di^)osition  of  the  matter. 

(5)  The  results  of  any  conference  shall 
be  summarized  in  writing  by  the  Pre¬ 
siding  Officer  and  made  part  (rf  the  rec¬ 
ord. 

(i)  Adjudicatory  Hearing  Procedure. 

(1)  The  burden  of  proof  and  of  going 
forward  with  the  evidence  shall  be  upon 
the  requestor. 

(2)  The  Presiding  Officer  shall  have 
the  duty  to  conduct  a  fair  and  Impartial 
hearing,  to  take  action  to  avoid  unnec¬ 
essary  delay  in  the  disposition  of  pro¬ 
ceedings.  and  to  maintain  order.  He  shall 
have  all  powers  necessary  to  that  end. 
including  but  not  limited  to  the  follow¬ 
ing: 

(i)  To  administer  oaths  and  affirma¬ 
tions; 

(11)  To  rule  m>on  offers  ot  proof  and 
receive  relevant  evidence; 

(iii)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel  therein; 

(iv)  To  consider  and  rule  up<m  all  pro¬ 
cedural  and  other  motions  appropriate 
to  the  proceedings;  and 

(V)  To  take  any  other  action  author¬ 
ized  by  law  and  this  Part. 

(3)  The  Presiding  Officer  shall  ad¬ 
mit  all  relevant  and  material  evidence 
except  that  which  is  imduly  repetitious. 

(4)  Parties  shall  have  the  right  to 
cross-examine  a  witness  who  appears  at 
an  adjudicatory  hearing  to  the  extent 
that  such  cross-examination  is  necessary 
for  a  full  and  true  disclosure  of  the  facts. 

In  multi-party  proceedings  the  Pre¬ 
siding  Officer  may  limit  cross-examina¬ 
tion  to  one  party  on  each  side  if  he  is 
satisfied  that  the  cross-examination  by 
one  party  will  adequately  protect  the 
other  parties.  Other  parties  may,  how¬ 
ever,  engage  in  cross-examination  rele¬ 
vant  to  matters  not  adequately  covered 
by  previous  cross-examination. 

(5)  Except  where  a  party  will  be  un¬ 
fairly  prejudiced  thereby,  testimony 
shall  be  written  and  submitted  to  all 
parties  and  the  Presiding  Officer  at  a 
time  prior  to  the  adjudicatory  hearing 
specified  by  the  Presiding  Officer. 

(6)  Rulings  of  the  Presiding  Officer 
on  the  admissibility  of  evidence,  the 
propriety  of  cross-examination,  and 
other  procedural  matters  shall  be  final 
and  shall  appear  in  the  record. 

(7)  Parties  shall  be  presumed  to  have 
taken  exertion  to  an  adverse  ruling. 

(j)  Record  of  Hearings. 

Adjudicatory  hearings  shall  be  steno- 

graphlcally  reported  and  transcribed, 
and  the  original  transcript  shall  be  a 
put  of  the  record  and  ttie  s<^e  official 
transcript. 

(k)  Proposed  Findings  and  Conclu¬ 
sions. 
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Any  party  may,  within  10  days  follow¬ 
ing  the  completion  of  teetimony  and  the 
cross-examlni^n  of  witnesses  (or  later 
if  the  parties  agree),  submit  proposed 
findings  and  eoneluslons. 

(1>  Initial  Decision  by  Regional  Ad¬ 
ministrator. 

(1)  WiUiln  10  days  after  completion 
of  testimony  sjnti  cross-examiiiatimi  of 
witnesses  or  within  5  dasrs  from  the 
receipt  of  proposed  findings  and  conclu¬ 
sions,  whichever  is  later  (or  later  if  the 
parties  agree) ,  the  Presiding  Oflicer 
shall  certify  the  record,  together  with 
any  proposed  findings  and  conclusions 
submitb^  by  the  pc^ties,  to  the  Regional 
Administrator  for  an  initial  decision. 
Within  twenty  (30)  da3rs  following  certi¬ 
fication  ot  the  record  the  Regional  Ad¬ 
ministrator  or  his  designee  shall  issue 
an  initial  decision  and  promptly  notify 
the  parties  and  the  Administrator  there¬ 
of. 

(2)  The  initial  decision  of  the  Re¬ 
gional  Administrator  shall  Include  a 
statement  of  findings  and  conclusions  in¬ 
cluding  the  reasons  and  the  basis  there¬ 
fore.  All  Issues  of  fact  or  discretion  sub¬ 
mitted  by  the  parties  in  proposed  find¬ 
ings  and  conclusions  pursuant  to  this 
section  shall  be  addressed  in  the  initial 
decision  of  the  Regional  Administrator. 

(3)  Where  a  legal  decision  has  been 
requested  and  no  adjudicatory  hearing 
has  been  granted,  the  Regional  Admin¬ 
istrator  shall  render  an  Initial  decision 
within  20  days  after  receiving  the  deci¬ 
sion  of  the  Assistant  Administrator  for 
Enforcement  and  General  Counsel. 

(4)  The  initial  decision  of  the  Re¬ 
gional  Administrator  shall  become  the 
final  decision  of  the  Agency  unless  with¬ 
in  ten  (10)  days  after  its  Issuance  any 
party  shall  have  appealed  the  inltltd 
decision  to  the  Administrator  pursuant 
to  paragraph  (n)  (1)  of  this  section,  or 
unless  the  Administrator  on  his  own  mo¬ 
tion  pursuant  to  paragraph  (n)  (2)  of 
this  section  shall  have  stayed  the  effec¬ 
tiveness  of  the  decision  of  the  Regional 
Administrator  pending  review. 

(m)  Decision  of  the  Assistant  Admin¬ 
istrator  for  Enforcement  and  General 
Counsel  on  questions  of  law. 

(1)  Issues  of  law,  including  questions 
relating  to  the  interpretation  of  provi¬ 
sions  of  the  Act,  and  the  legality  and  in¬ 
terpretation  of  regulations  promulgated 
pursuant  to  the  Act,  shall  be  decided  in 
accordance  with  this  subsection  and 
shall  not  be  considered  at  the  adjudica¬ 
tory  hearing. 

(2)  The  Presiding  Officer  shall  deter¬ 
mine  which  Issues,  if  any,  submitted  by 
the  parties  fall  into  the  category  spec¬ 
ified  in  subparagraph  (1)  of  this  para¬ 
graph,  and  shall  refer  such  Issues  to  the 
Assistant  Administrator  for  Enforce¬ 
ment  and  General  Counsel  for  resolution. 
Such  referral  may  be  accompanied  by 
briefs,  filed  with  the  Assistant  Admin¬ 
istrator  for  Enforcement  and  General 
Counsel  within  twenty  (20)  days  of  the 
removal  of  the  referred  Issues  from  the 
adjudicatory  hearing  by  the  Presiding 
Officer  pursuant  to  subparagraph  (2) 


of  this  paragraph,  llie  brief  shall 
contain,  tan  the  order  indicated,  the 
foBowing: 

(1)  A  sidijeet  index  the  Issues  pre¬ 
sented  tan  the  brief,  with  page  references, 
and  a  tsMe  ot  statutes,  cases,  textbooks, 
and  other  material  cited,  with  page  ref- 
eraices  thereto; 

(fi)  A  concise  statement  ot  each  re¬ 
ferred  issiw; 

(itt)  A  discussion  of  each  issue,  in- 
ctaiding  arguments  in  favor  (ff  the  re¬ 
ferring  party’s  position  and  citations  to 
cases,  statutes,  legislative  history,  etc., 
tending  to  support  six:h  positions;  and 
(iv)  A  recommended  decision  for  each 
referred  issue. 

(3)  Where  no  adjudicatory  hearing 
has  been  granted,  issues  of  law  may  be 
referred  by  the  Regional  Administrator 
to  the  As^tant  Administrator  for  En¬ 
forcement  and  General  Counsel  for  a 
decision  in  the  manner  specified  in  para¬ 
graph  (m)  (2)  of  this  section. 

(4)  The  Assistant  Administrator  for 
Enforcement  and  General  Counsel  shall 
provide  the  Regional  Administrator,  the 
Presiding  Officer,  where  appropriate,  and 
each  party  with  a  written  decision  with 
respect  to  each  referred  issue  of  law.  A 
written  opinion  setting  forth  the  reasons 
and  basis  for  the  decision  shall  also  be 
provided.  The  decision  of  the  Assistant 
Administrator  for  Enforcement  and  Gen¬ 
eral  Coimsel  shall  be  final  with  respect  to 
each  referred  issue  of  law  as  it  relates  to 
the  particular  permit  in  question  and 
shall  be  relied  upon  by  the  Regional  Ad¬ 
ministrator  in  rendering  the  initial 
decision. 

(n)  Appeal  of  Initial  decision  of  the 
Regional  Administrator. 

(1)  Any  party  may  file  a  petition  for 
the  Administrator’s  review  of  the  initial 
decision  of  the  Regional  Administrator 
or  the  decision  of  the  Assistant  Admin¬ 
istrator  for  Enforcement  and  General 
Comisel  relied  upon  by  the  Regional  Ad¬ 
ministrator  in  rendering  the  initial  de¬ 
cision. 

(2)  The  Administrator  may,  on  his  own 
initiative,  review  the  Initial  decision  of 
the  Regional  Administrator.  Notice  of 
each  decision  shall  be  mailed  to  all 
parties,  by  certified  mall,  within  two  days 
after  the  Administrator  has  determined, 
piu^uant  to  this  subparagraph,  to  review 
the  initial  decision  of  the  Re^onal  Ad¬ 
ministrator. 

(3)  Any  person  seeking  review  of  the 
initial  decision  of  the  Regional  Adminis¬ 
trator  by  the  Administrator  shall,  with¬ 
in  ten  (10)  days  of  the  initial  decision  of 
the  Regional  Administrator  file  with  the 
Administrator  and  mail,  by  cei'tified 
mall,  to  all  parties  a  petition  for  the  Ad¬ 
ministrator’s  review.  Such  petition  shall 
indicate  specifically  those  portions  of  the 
initial  decision  to  which  exceptions  are 
taken  together  with  a  smnmary  state¬ 
ment  of  the  supporting  reasons  for  such 
exceptions,  including,  where  appropriate, 
a  showing  that  the  Initial  decision  of  the 
Regional  Administrator  contained  a  find¬ 
ing  of  fact  or  a  conclusion  of  law  which 
is  clearly  erroneous  or  an  exercise  of 
decision  or  policy  which  is  Important  and 


which  the  Administrator  should,  in  his 
dlscretlcMi,  review. 

(4)  The  Administrator  shall  promptly 
determine  whether  the  petition  for  re¬ 
view  is  accepted  er  denied.  The  Admin¬ 
istrator,  in  his  discretion,  may  decline 
to  review  the  initial  decision  of  the  Re¬ 
gional  Administrator  in  which  case  the 
initial  decision  becomes  the  final  deci- 
si(m  of  the  Administrator.  If  the  Admin¬ 
istrator  accepts  the  petition  for  review, 
he  shall  notify  the  parties  of  the  matters 
to  be  considered  on  review  and  set  forth 
the  time  in  which  briefs  may  be  filed 
♦5)  After  accepting  review,  the  Ad¬ 
ministrator  may  nevertheless  summarily 
affirm  the  decision  of  the  Regional  Ad¬ 
ministrator. 

(6)  A  petition  to  the  Administrator 
for  review  of  any  initial  decision  of  the 
Reglcmal  Administrator  pwsxiant  to 
subparagraph  (1)  of  this  paragraph  is. 
pursuant  to  5  U.S.C.  §  704,  a  prerequisite 
to  the  seeking  of  judicial  review  of  the 
final  decision  of  the  Administrator. 

(7)  Unless  a  party  timely  files  a  peti¬ 
tion  for  review,  or  unless  the  Administra¬ 
tor  on  his  own  Initiative  orders  review, 
the  Initial  decision  of  the  Regional  Ad¬ 
ministrator  shall  become  the  final  deci¬ 
sion  of  the  Administrator.  If  a  petition 
for  review  is  filed  timely  by  a  party  pur¬ 
suant  to  paragraph  (n)(l)  of  this  sec¬ 
tion,  or  action  to  review  is  taken  by  the 
Administrator  on  his  own  initiative  pur¬ 
suant  to  paragraph  (n)  (2)  of  this  sec¬ 
tion,  the  initial  decision  of  the  Regional 
Administrator  shall  not  become  the  final 
action  of  the  Administrator. 

(8)  (i)  Any  party  may  serve  and  file 
briefs  in  support  of  the  petition  within 
thirty  (30)  days  after  the  Administrator 
has  ordered  review  pursuant  to  a  petition 
for  review.  Any  other  parties  may  serve 
and  file  reply  briefs  within  thirty  (30> 
days  of  seiMce  of  a  brief  in  support  of 
the  petition. 

<ii)  When  the  Administrator  deter¬ 
mines  to  review  on  his  own  Initiative,  any 
party  may  serve  and  file  briefs  in  support 
of  their  positions  within  thirty  (30)  days 
of  his  determination  and  reply  briefs 
within  thirty  (30)  days  of  service  of  the 
original  briefs. 

(iii)  The  Administrator  may  specify 
other  time  periods  for  service  of  briefs. 

(9) (1)  Review  by  the  Administrator  of 
an  initial  decision  by  the  Regional  Ad¬ 
ministrator  shall  be  limited  to  matters 
specified,  except  that  on  notice  to  all  par¬ 
ties,  the  Administrator,  in  his  discretion, 
may  raise  and  decide  other  matters  which 
he  deems  material. 

(ii)  Upon  review,  the  Administrator 
may  affirm,  modify,  set  aside  or  remand 
for  further  pioceedings,  in  whole  or  in 
part,  the  initial  decision  of  the  Regional 
Administrator  and  make  any  findings  or 
conclusions  which  in  his  judgment  are 
proper.  Any  affirmations  of  the  Initial 
decision  of  Regional  Administrator  by 
the  Administrator,  for  whatever  reason, 
shall  be  deemed  to  be  affirmed  for  the 
reasons  indicated  by  the  Regional  Ad¬ 
ministrator  unless  other  reasons  are 
stated  by  the  Administrator. 
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(10)  (1)  Briefs  shall  be  confined  to  the 
partlciUar  matters  remaining  at  issue. 
Briefs  not  filed  at  or  before  the  time  pro¬ 
vided  will  not  be  received  except  upon 
special  permission  of  the  Administrator. 
Each  exception  which  is  briefed  shall  be 
supported  by  citation  of  such  statutes, 
rules,  decision  and  other  authorities  and 
by  page  reference  to  such  portions  of  the 
record  as  may  be  relevant.  Reply  briefs 
shall  be  confined  to  matters  in  original 
briefs  of  other  parties. 

(11)  All  briefs  filed  with  the  Admin¬ 
istrator  shall  include  an  index  and  table 
of  authorities.  Each  brief  shall  be  dated, 
and  no  brief  shall  be  longer  than  sixty 
(60)  pages  except  with  the  permission 
of  the  Administrator. 

(ill)  All  briefs  must  be  signed  by  the 
party  filing  same  or  his  authorized  agent 
or  attorney  and  show  the  address  of  the 
signer. 


RULES  AND  REGULATIONS 

(12)  The  Administrator  shall  decide 
the  matte's  under  review  on  the  basis  of 
the  record  presented  and  any  other  c<m- 
sideration  he  deems  relevant.  Oral  argu¬ 
ment  before  the  Administrator  will  be 
available  only  where  the  Administrator, 
in  his  discretion,  requests  such  argument. 

(13)  All  papers  required  to  be  filed 
with  the  Administrator  shall  be  mailed 
to  the  Administrator,  certified  mail,  and 
be  received  by  the  Administrator  within 
the  time  limit  for  such  filing.  All  papers 
required  to  be  served  cm  any  party  shall 
be  mailed  to  such  party,  certified  mall,  at 
the  address  for  such  party  as  it  appears 
on  the  record,  within  the  time  limit  for 
such  service. 

(o)  Delegation  of  Authority 

The  Administrator  may,  pursuant  to 
paragraph  (a)(4)  oi  this  section,  dele¬ 
gate  to  a  Judicial  Officer  any  or  part  of 
his  authority  to  act  pursuant  to  this  sec¬ 
tion. 


Subpart  E — Miscellaneous 

6.  Subpart  E  is  amoided  by  revoking 
9  125.44  and  adding  a  new  9  125.44. 

§  125.44  Computation  of  Time. 

In  computing  any  period  of  time  pre¬ 
scribed  or  allowed  in  this  Part,  except 
unless  otherwise  provided,  the  day  on 
which  the  designated  p<Ni(^  of  time  be¬ 
gins  to  run  shall  not  be  Included.  The 
last  day  of  the  period  so  computed  is  to 
be  included  unless  it  is  a  Saturday,  a 
Sunday  or  a  legal  holiday  on  which 
the  Environmental  Protection  Agency  is 
not  open  for  business,  in  which  event  the 
period  runs  until  the  end  of  the  next  day 
which  is  not  a  Saturday.  Sunday  cm:  legal 
holiday.  Intermediate  Saturdays,  Sun¬ 
days  and  legal  holidays  shall  be  excluded 
from  the  computatlcm  when  the  period 
of  time  prescribed  or  allowed  Is  7  days 
or  less. 
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